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Administrative Adjudication: Comments on Revised Tentative
Recommendation

INTRODUCTION

The Commission circulated its revised tentative recommendation on

administrative adjudication for comment over the summer. This memorandum

analyzes the comments we have received. Copies of the comments are attached

as an Exhibit:

Commenter Exhibit Pages
Professor Gregory L. Ogden 1-5
Agricultural Labor Relations Board 6-8
State Board of Equalization 9-10
Office of Attorney General 11-13
Public Employment Relations Board 14
Association of California State Attorneys and ALJs 15-19
Occupational Safety and Health Appeals Board 20-23
Department of Conservation 24-25
California Trucking Association 26-32
California Energy Commission 33
State Teachers’ Retirement System 34-35
State Personnel Board 36-38
Unemployment Insurance Appeals Board 39-41

We will supplement this memorandum with any late-arriving comments.

This memorandum analyzes the comments we have received. The staff

intends to raise only the bulleted [•] matters at the meeting. If a commissioner or

interested person believes the analysis of an unbulleted matter is inadequate, that

should be raised at the meeting.

This memorandum has the following structure:

Introduction
General Comments on Proposed Law

Support
Opposition
Suggested Alternate Approaches
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Staff Discussion
A Little History
A Little Politics
What Are the Options?

Comments on Specific Provisions
Exhibit

GENERAL COMMENTS ON PROPOSED LAW

• Support

Prof. Ogden strongly supports the tentative recommendation. Exhibit p. 1. He

believes the broad purposes of the revision — to promote uniformity, fairness,

and accessibility, and to modernize and add flexibility to administrative

adjudication procedures — are important goals that the proposal helps achieve.

The California Energy Commission approves the tentative recommendation,

concluding that “the draft succeeds in providing both (1) appropriate minimum

standards of due process and public openness that should be applicable to all

agency adjudications and (2) flexibility for agencies to develop or continue to use

special hearing procedures that work in a wide variety of situations.” Exhibit p.

33. CEC also believes the burden of adopting implementing regulations under

the proposal will be minimal.

• Opposition

The Agricultural Labor Relations Board recognizes that the tentative

recommendation provides the special hearing procedure option for agencies with

unique needs such as ALRB, but does not believe that option is satisfactory

because the special hearing procedure requirements conflict with ALRB needs in

several respects. ALRB also has a broader concern that the elaboration of special

hearing procedure criteria will lead to disputes over whether or not a particular

agency that chooses to adopt a special hearing procedure has met the criteria.

“Since we believe the Board’s procedures satisfy the due process concerns

underlying the Commission’s Tentative Recommendation, the result of the

Board’s inclusion will only serve to create unnecessary delay and expense.”

Exhibit p. 6. ALRB renews its request for exemption from the proposed APA.

The State Board of Equalization is opposed to the proposal. The board

believes that the current system is fundamentally sound and that the wholesale

revision of the California administrative adjudication system “meets a need that

does not exist. Further, as pointed out by the Attorney General, while change
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may be necessary in specific areas, the creation of a whole new system would

introduce legal uncertainties into the system which would take years to resolve

through the litigation process.” Exhibit p. 9.

The Attorney General  believes that the revised tentative recommendation is

an improvement over previous drafts. However, his basic concern remains. “I

still feel that the recommendation will be costly to implement, and that the

benefits which would justify those costs have yet to be identified.” Exhibit p. 12.

He notes that the special hearing option will help reduce costs for some agencies,

but will not eliminate them; it will also make uniformity of procedure illusory.

He sees added complexity and cost in the proposal, both for agencies and

practitioners. “I therefore continue to believe that the need for a broad-based

revision of California’s administrative hearing law has not been demonstrated.”

Exhibit p. 13.

The Public Employment Relations Board likewise is opposed to the

proposal. “We see this as an effort to try to create a limited uniformity among

agency practices solely for the sake of having uniformity when there is no

demonstrated problem in the present diversity.” Exhibit p. 14. PERB would have

to go through a lengthy process that in the end would leave in place a system

that resembles very much the system already in effect. PERB renews its request

that it be excluded from any proposed revision of the APA.

The Occupational Safety and Health Appeals Board recognizes the effort

made in the draft to accommodate operations such as theirs through the special

hearing procedure. OSHAB points out, however, that their existing procedures

work well, afford due process, and are understood and accepted by all

concerned. OSHAB details the time and expense necessary to adopt a special

hearing procedure that would be essentially identical with its existing procedure.

The implementation would involve OSHAB “in a time-consuming, expensive

and unnecessary endeavor at a time when it can ill afford to expend its limited

resources on projects bearing little relationship to its primary mission of

providing fair and timely hearings.” Exhibit p. 20. OSHAB agrees with the

Attorney General that “the Commission has not carried its burden of

demonstrating that a massive expansion and revision of California’s APA is

warranted in view of the costs involved. Certainly the cost to the Appeals Board,

both in terms of actual expenditures and lost opportunities, far outweighs the

small, if negligible, benefits which will accrue to our agency and the parties who

appear before it.” Exhibit p. 23.
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The California Trucking Association objects to balancing constitutionally

protected rights of citizens against imposition of costs on an agency, and believes

the proposed law erodes constitutionally guaranteed protections of procedural

and substantive due process. Exhibit pp. 26-32.

The legal office of the State Teachers’ Retirement System believes the

concept of the draft is seriously flawed. The reasons include “the impossibility of

applying one act to all state agencies, the costs of changing the administrative

practices of the various agencies, and the increased complexity of the proposed

Act.” Exhibit p. 34.

The State Personnel Board believes the proposed law will not function within

its adjudicatory and hearing process, and that application of the provisions to

SPB hearings would not achieve any of the objectives of the proposal. After

detailing the uniqueness of the parties and proceedings before it, the accessibility

of existing statutes, the fairness of its procedures, and the comprehensive

coverage of supervening statutes, SPB concludes that, “application of the

proposed revisions to the SPB adjudicatory process would conflict with existing

statutes. It would further result in unnecessary duplication of required

procedures as well as confusion over which laws apply to SPB hearings.” Exhibit

p. 37. SPB requests an exemption from the proposed statute.

The California Unemployment Insurance Appeals Board sees no substantial

benefit in the proposed revision. It would adopt a special hearing procedure

under the proposed law, but would be concerned that the special hearing

procedure requirements conflict with federal mandates. Moreover:

To the extent that other agencies also choose the special hearing
procedure, the net result will [be] a continuation of a variety of
different procedures rather than uniformity. However, in order to
maintain this status quo, each agency will be required to expend
precious resources reissuing regulations and no doubt adding to
them. In addition, there will be litigation concerning whether an
agency’s special hearing procedure comports with the requirements
set forth in sec. 633.030.
Exhibit p. 39.

• Suggested Alternate Approaches

The Attorney General continues to suggest that the Commission focus on

remedying specific problems in administrative procedure law, rather than to
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attempt a comprehensive revision of the law. Exhibit pp. 11-13. This approach is

detailed in his prior communication to the Commission.

The Association of California State Attorneys and Administrative Law Judges

proposes that the new APA provide for only two types of hearings — a formal

hearing and an informal hearing. “We recommend this not only for the

conformity and consistency of process, but also to meet the express needs of the

Commission to develop a user friendly hearing process.” Exhibit p. 15. Under

this proposal, the basic formal hearing procedure would be applicable to all

agencies, except that some provisions could be modified to suit the needs of the

particular agency, as detailed in the ACSA letter.

If ACSA’s recommendations are adopted by the CLRC, the
entire formal hearing process would be outlined for practitioners
and agencies as well. However, agencies could, by regulation,
specify procedures unique to the respective agency and still retain
consistency of the formal hearing procedure generally applicable to
all administrative agencies.
Exhibit p. 18.

The staff notes that we’ve been down that path before and abandoned it in favor

of an invariable statute with the opportunity for an agency to adopt its own

special hearing procedure.

OSHAB sees value in providing the draft statute to govern hearings

conducted under the APA but only as a model for agencies to adopt, in whole

or in part, as the need arises by agencies whose hearings are not under the

APA. “That will allow agency procedures to be shaped, as they should, by the

considerations which emanate from within the agency and its constituencies,

while ensuring, at the same time, that agencies have the benefit of a current and

thoughtful model in selecting new procedures.” Exhibit p. 23. This is also the

suggestion of the Unemployment Insurance Appeals Board — that “the current

APA can be improved for those agencies subject to it and that non-APA agencies

may wish to use it as a model.” Exhibit p. 40.

The California Trucking Association “asserts that all state agencies must be

subject to the requirements of one Administrative Procedures Act”. This is

where the Commission started on this project before it concluded that it is

impractical to impose one procedure on all state agency hearings.
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• STAFF DISCUSSION

It is worthwhile at this point in the project to step back and review where we

have come from and evaluate the current situation before deciding where we

should be going. The staff’s perspective is set out below.

A Little History

This project was assigned to the Commission by the Legislature as a result of

two events. The Commission requested authority to study administrative

procedure after the suggestion of the Los Angeles County Bar Association that an

effort should be made to provide neutral (non-agency) hearing officers.

Simultaneously former Assemblyman (now Mayor) Harris sponsored a

resolution to have the Commission review administrative procedure with a view

to modernization.

The first major segment of the study (1990) involved consideration of

expansion of the central panel of hearing officers. The Commission concluded

that this would be ill-advised, and proceeded to the second major segment of the

study (1991-1993), development of a modern administrative procedure act.

As a key feature of a modern APA, the Commission decided an effort should

be made to draft a single procedural statute to replace the many different

administrative procedures currently found among state agencies. A uniform

procedure is a characteristic of federal administrative procedure and of the

administrative procedure of every state but California. A powerful public policy

argument can be made for it.

In the course of developing a single governing statute, the Commission found

substantial numbers of provisions that, while they might work well for many

agencies, would not work for others. These included various matters, such as

times during which actions needed to be taken, discovery procedures, prehearing

activities, administrative review processes, and the like. It was not that a single

procedure could not be made to work in most instances, it was just that the

existing procedures, and existing personnel and budget allocations, had evolved

and were entrenched to the point that it would be a major disruption to impose

the changes.

So the Commission built in the opportunity for agencies to provide special

rules as to many matters. In fact, so many matters became eligible for special

treatment that only a few non-variable provisions — eight to be precise —
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remained: (1) impartiality of presiding officer; (2) separation of functions; (3)

limitation of ex parte communications; (4) open hearings; (5) language assistance;

(6) right to present and rebut evidence; (7) decision based on record stating

factual and legal basis; (8) precedent decision requirement.

Comment on this scheme convinced the Commission that there were

substantial problems. Most major agency hearings would be governed by two or

three bodies of law — the general administrative procedure act, special statutes

applicable to the agency, and variant regulations adopted by the agency. Rather

than simplifying and unifying administrative procedure, the scheme would

make it more diverse and complex.

Concluding it would not be possible to apply one procedure to all agencies,

even with the option for variation, the Commission reversed field, and during

1994 prepared a draft that would allow agencies not now governed by the APA

to continue to provide their own special hearing procedures, subject only to the

limitations of the eight previously identified fundamental provisions. Comment

on this approach, which we have before us, indicates a fair amount of agency

opposition even to that sort of minimal structure.

A Little Politics

The basis of agency opposition is that the agency’s resources are limited, there

will be substantial transitional costs in adopting a special hearing procedure, the

special hearing procedure will be not much different from what they have right

now, and it’s just not worth it. We can argue with the agencies about the merits

of this response, and point out the substantial long term savings that will result

from a modern hearing procedure. However, our arguments have not, and will

not, convince many of them.

But which arguments will convince the Legislature? And the Governor?

Between the time the Commission embarked on this project to modernize the

Administrative Procedure Act and now, a major change in circumstances

occurred — the economy went into recession, and the state budget went with it.

The impact on state government has been severe, and agency budgets have been

slashed by over 1/3 through the recession years. Personnel and operating

expense reductions, coupled with increased hearing loads (some economy-

related, some demography-related), have put state agency hearing operations

under intense pressure.
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Whereas a powerful public policy argument can be made for a modern

administrative procedure act, an equally or more powerful public policy

argument can be made against changes that could increase agency time or costs.

The Commission has an excellent record of enactment in the Legislature —

exceeding 96%. But this record is not based on power politics — the Commission

and staff cannot even advocate enactment of Commission recommendations. The

record is based on working with the affected parties to address their concerns

and obtain a consensus for improvement of the law. In this case we have not yet

reached a consensus with a number of agencies.

The staff believes that an agency’s assessment that the proposed law will

impose a substantial burden on it is likely to prevail over the Commission’s

argument that it will not, or that the burden is worth the cost. To date we have

seen very little private sector support for the revision and we know there will be

strong opposition from some agencies.

The decrease in number of agency comments on the revised tentative

recommendation may indicate that many public agencies are satisfied that the

current draft is an improvement in the law and will not present problems for

them. The California Energy Commission has taken this position, but most other

agencies are relatively silent so far and are likely to remain so in the legislative

process.

This assessment of the political prospects for the recommendation in its

current form is based on the staff’s experience with the legislative process, but

we could be wrong. There will be a forum on the proposal at the State Bar

Annual Meeting on September 24, moderated by Assemblywoman Bowen.

Senator Campbell’s office is investigating the possibility of interim hearings on

the proposal. These events may provide an opportunity to get a realistic

assessment of the prospects in the Legislature.

However, we cannot overlook the possibility of a gubernatorial veto, if the

major executive branch agencies take an opposed position. On a technical matter

such as administrative procedure that involves costs, the Governor will seek and

most likely act on the advice of the heads of the major departments.

What Are the Options?

The Commission needs to consider whether to pursue this recommendation

in its current form, or to follow some other approach. The staff’s concern is that if

we push the recommendation in its current form, the opposition of the agencies
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that remain unhappy with it may kill the whole proposal, even for those agencies

and private sector representatives that may welcome the reforms and believe the

proposal would be a significant improvement in the law. On the other hand, if

we can take care of the concerns of the agencies that remain opposed, we will

have a useful product for the rest of the state that is enactable.

Let us run through some of the obvious options:

(1) Proceed with the current approach. The staff’s reading of the politics of

this may be wrong. Feedback from the State Bar Annual Meeting and interim

hearings may demonstrate the feasibility of obtaining enactment of the current

approach.

(2) Eliminate necessity for regulation adopting special hearing procedure.

One of the main objections to the current draft is the time and expense required

to adopt a regulation that provides a special hearing procedure that is the same

as the agency’s existing procedure. This could be addressed directly by

eliminating the requirement that an agency adopt a special hearing procedure by

regulation. The special hearing procedure would simply be defined as the

applicable statutes and regulations that govern a particular proceeding.

The staff notes that, while this would eliminate some of the concern with the

current proposal, it would not necessarily eliminate all concern. The special

hearing procedure is subject to eight fundamental due process and public policy

elements identified by the Commission. Some agencies have pointed to specific

problems they would have with one or more of those elements. We would need

to examine the specific problems to see whether special circumstances warranted

and exception.

(3) Liberalize exemptions from the statute. The argument here is that the

special hearing procedure may create problems for some agencies without

adding any substantial benefits. The major agencies that would adopt the special

hearing procedure probably already satisfy most if not all of the special hearing

procedure requirements. It would be simpler just to allow those agencies to go

their own way and not try to rope them minimally into the APA framework. We

would eliminate their opposition and achieve the real reforms we seek simply by

removing those agencies from the hearing provisions of the APA.

To implement this option we would need to review the statutes and

regulations of the agencies not now subject to the APA that do not wish to be

covered by it. Any agency that has a clearly articulated procedure that satisfies

basic fairness criteria would be exempted.
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(4) Eliminate special hearing procedure; statute would apply only to

agencies currently subject to APA and agencies that elect to be governed by it.

The comprehensive revision of the APA would be maintained so it could be

applied to agencies that elect to go under it. Agencies could also be allowed to

adopt relevant portions of the general procedure statute for their hearings, as

may be appropriate.

(5) Limit the revision to agencies currently subject to APA. The theory here

is that it is worth modernizing the statute even for a limited number of cases. In

this situation we might not want to do a comprehensive revision of the existing

statute — why shake up terminology, procedures, etc., when we are not trying to

expand the scope of the statute? We could implement the Attorney General’s

suggestion to leave the structure of the existing APA as is and make

improvements in it. On the other hand, comprehensive revision of the existing

APA would provide a sound structure for future development of the law, and

most of the agencies under it appear satisfied with the current draft.

To convert the comprehensive revision proposal into a more narrow revision

of the APA would take a fair amount of staff time, but could be done without

intense Commission involvement since the policy decisions have already been

made. We can preserve most of the important changes proposed by the

Commission in the context of such a revision.

(6) Do limited revision of existing APA but apply major public policy

changes to all agencies. The concept here is that the existing APA could be

modernized in place, without substantial disruption of its present structure, as

suggested by the Attorney General. The major public policy changes, such as

precedent decision requirements, separation of functions, and ex parte

communications limitations, could be applied to all agencies. This would be a

manageable endeavor.

COMMENTS ON SPECIFIC PROVISIONS

§ 612.110. Application of division to state

Prof. Ogden supports the policy of limiting exemptions from the APA.

Exhibit pp. 1-2. He questions the exemptions for the Public Utilities Commission

and the Department of Corrections, noting that both could use special hearing

procedures, but concludes that the exemptions may be supportable. The staff

recommends no change on this matter.
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• § 612.140. Contrary express statute controls

Prof. Ogden notes that federal mandates on state agencies may include

procedural requirements. An agency may be able to conform to such

requirements by adopting a special hearing procedure that follows the federally-

mandated requirements. Exhibit pp. 2-3. This problem is also noted by the

Unemployment Insurance Appeals Board in connection with the contents of the

decision. See discussion under Section 649.120, below.

The staff would address this issue by revising Section 612.140 to read,

“Notwithstanding any other provision of this division, a state statute or a federal

statute or regulation applicable to a particular agency or decision prevails over a

contrary provision of this division.” The staff also notes that if a conflict arises

that could cause the loss or delay of federal funds, the Governor may suspend

the conflicting state statute. Section 612.150.

§ 612.160. Waiver of provisions

Prof. Ogden suggests that the Comment to Section 612.160 make clear that,

while a written waiver is preferable, this may not be relevant to a procedural

waiver that results from a default or failure to act timely. Exhibit p. 3. This may

be a useful clarification, and the staff would revise the Comment to read:

Although a right may be waived by inaction, a written waiver is
ordinarily preferable. A waiver by inaction may be the procedural
result of a failure to act. See, e.g., Sections 642.250(c)(3) (failure to
object in response to form of notice of commencement waives
further objections to form); 648.130 (failure to respond or appear a
default that waives right to hearing).

§ 613.110. Voting by agency member

Section 613.110 permits voting by mail. Prof. Ogden raises the issue whether

the open meeting law would preclude voting by mail or otherwise when a

agency member has not deliberated on a matter before the agency. Exhibit p. 3.

The staff has found no statutory or case law deliberation requirement. We would

not address this matter in the statute.

• § 631.010. Application to constitutionally and statutorily required hearings

The proposed law does not clearly resolve the question whether the APA

applies when a federal statute requires a state agency to conduct a hearing. The

staff believes that it makes sense to apply the standard statutory procedures in
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such a situation. We would revise Section 631.010 to apply where a hearing is

required “under the federal or state constitution or a federal or state statute”.

• § 631.040. When adjudicative proceeding required to be conducted by

administrative law judge employed by OAH

The legal office of the State Teachers’ Retirement System opposes requiring

use of OAH ALJs for an informal hearing procedure. Exhibit p. 35. Since the

procedure is intended as an informal process for cases where there is no disputed

issue of fact or a small monetary amount, it should be unnecessary to go through

OAH — they urge that an agency be allowed the option of conducting its own

informal hearings.

The staff believes that the single greatest assurance of fairness in a hearing is

the neutrality of the hearing officer, which is ensured in the case of OAH-

conducted hearings but suspect in the case of a hearing conducted by an agency

employee. The staff anticipates that the informal hearing procedure will be quite

popular among agencies. If the informal hearing procedure is left to agency

rather than OAH control, there will be a substantial erosion of the neutrality

found in existing law. While the Commission has decided that it cannot expand

the role of the central panel of hearing officers, the staff believes it would be poor

public policy to remove existing hearings from OAH control. We therefore

disagree with the proposal to allow agency personnel to conduct an informal

hearing procedure in a case otherwise subject to conduct by OAH.

• § 632.010. Purpose of informal hearing procedure

The California Trucking Association objects to the informal hearing

procedure. It would allow the presiding officer to limit witnesses, testimony,

evidence, rebuttal, argument, and cross-examination, thereby stripping citizens

of the rudiments of due process. Exhibit p. 31. The staff notes that many

proceedings are now conducted informally, and it would be a practical

impossibility to require them all to be conducted by formal proceedings.

§ 632.020. When informal hearing may be used

• ACSA recommends deletion of the provision allowing an informal hearing

on a disciplinary sanction against an employee that does not involve discharge,

demotion, or suspension for more than 5 days. They note that changes currently

taking place at the State Personnel Board are increasing its capacity to handle

disciplinary cases. They state that “there is no need to reduce or diminish the due
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process protections for employees being disciplined.” Exhibit p. 19. The staff

notes that case law indicates there is not a due process problem for informal

proceedings in cases that involve a sanction less than discharge, demotion, or

suspension for more than 5 days.

The Department of Conservation (Exhibit p. 25) wonders whether the specific

listing of types of cases where an informal hearing procedure may be used limits

the ability of an agency to select the informal hearing procedure in other cases.

The staff notes that the specific listing is not intended to limit the general

authority of the agency, the only limitation being due process of law. The staff

would add an additional clarifying sentence to the Comment: “Thus, an agency

by regulation may authorize use of the informal hearing procedure in a case

where the amount in issue or sanction exceeds the amount provided in

subdivision (b), so long as use of the informal hearing procedure would not

contravene other statutes or due process of law.”

• § 633.010. Special hearing procedure authorized

The California Trucking Association objects to the special hearing procedure.

The tentative recommendation does not adequately justify the need for special

procedures. Exhibit p. 31. The staff would add to the discussion in the

preliminary part of the tentative recommendation specific examples of

procedures that cannot be governed by the general provisions and that caused

the Commission to propose the special hearing procedure option.

• § 633.040. Regulations governing special hearing procedure

The Occupation Safety and Health Appeals Board notes that Section

633.040(c) requires an agency to provide a copy of its special hearing procedure

to the person to which the agency action is directed. This may be an unwarranted

expense in cases where a party or the party’s attorney regularly appears before

the agency, and the agency might merely be required to make the pamphlet

available. The staff agrees, and will implement this change by revising the

provision to require that “an agency shall provide make available a copy of the

special hearing procedure”. This should also take care of the similar concern

expressed by the Agricultural Labor Relations Board (Exhibit p. 8) and the

Unemployment Insurance Appeals Board (Exhibit p. 40).

An agency’s special hearing procedure may be somewhat sketchy, and may

leave unanswered many questions. May an agency that proceeds under a special
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hearing procedure issue a subpoena, for example, or may that only be done by an

agency using the formal hearing procedure, which provides for subpoenas. There

are many serious questions of this type confronting an agency that elects a

special hearing procedure. The staff suggests that a court should be able to look

to the formal hearing procedure for guidance in a case where an agency’s special

hearing procedure fails to answer a particular question. We would add a

provision along the following lines:

633.010. (a) If an agency decision is required to be formulated
and issued under this division, the agency may provide a special
hearing procedure to govern the adjudicative proceeding, subject to
the limitations in this chapter.

(b) Part 4 (commencing with Section 641.110) does not apply to
a special hearing procedure except to the extent provided in this
chapter or in the special hearing procedure. Nothing in this section
precludes a court from drawing upon a principle or procedure in
Part 4 to resolve an issue in a proceeding governed by a special
hearing procedure, to the extent the principle or procedure is
consistent with the purposes of the special hearing procedure.

• § 634.010. Emergency decision

The California Trucking Association objects to extension of emergency

decision authority to all agencies, absent substantiation that all agencies need it.

Exhibit p. 31. The staff would expand the preliminary part of the

recommendation by adding a reference to the discussion in the background

study of the need for the emergency procedure.

§ 636.170. Cost of operation

AB 2980, which is pending before the Governor, would add the following

language:

The Department of General Services shall be reimbursed for the
entire cost of conducting hearings for the State Personnel Board
pursuant to Section 19852 by the state department or agency
initiating the action that is the subject of the hearing. The
Department of General Services may bill the appropriate state
department or agency for these costs. For purposes of this
subdivision, “action” includes adverse actions; rejection during
probation; medical termination, demotion, or transfer; demotion or
transfer for failure to meet requirements for continuing
employment; and discrimination complaints.
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If the bill is enacted, the staff will make an appropriate disposition of this

language.

§ 636.210. Establishment and qualifications of panel

SB 1775, which is pending before the Governor, would delete the requirement

of publication of any court decisions relevant to medical adjudications, and

would extend the repeal date of this section to January 1, 1999. If the bill is

enacted, the staff will implement these changes.

§ 642.260. Amended and supplemental pleadings

The Occupation Safety and Health Appeals Board is concerned that Section

642.260 may not permit amendment of pleadings after the case is submitted for

decision, which existing law does permit. This section is intended to permit such

amendments, although it doesn’t state it explicitly. Since there is concern about

the meaning of the provision, the staff would clarify it by addition of express

language that “after commencement of the hearing or submission of the case for

decision a party may amend or supplement a pleading in the discretion of the

presiding officer”.

Prof. Ogden believes this section should address the question of relation back

of amendments — “This could be important in many agency enforcement

actions.” Exhibit p. 4. He suggests that Federal Rules of Civil Procedure 15(c)

could provide a basis for a statute governing the matter.

Existing law is that an amendment that does not state a new cause of action

relates back to the date of the filing of the original pleading, whereas if a new

cause of action is stated, it dates only from the filing of the amendment. The staff

does not think it is fruitful to attempt to codify the complexities of the doctrine of

relation back in the context of administrative adjudication when it its not codified

in California civil procedure generally. However, it may be useful to note in the

Comment that existing law incorporates the doctrine:

Section 642.260 supersedes former Sections 11507 and 11516. It
is broadened to permit amendment of responses as well as notices
of commencement of proceeding, but is narrowed so that an
amendment is subject to the presiding officer’s discretion after
commencement of the hearing. Cf. Code Civ. Proc. § 464
(supplemental pleading alleges facts material to case occurring after
former pleading). An amendment that does not state a new cause of
action relates back to the date of the filing of the original pleading.
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See discussion in California Administrative Hearing Practice § 3.71
(Cal. Cont. Ed. Bar 1984).

§ 642.330. Judicial review of denial of continuance

This provision, and a few others in the statute, make reference to different

rules for named agencies. Prof. Ogden believes the statute should contain only

general procedural rules. Exhibit p. 2. Special rules applicable to a particular

agency should be located in the statutes relating to the agency. Thus, for

example, the provision authorizing ex parte communications to the presiding

officer in nonprosecutorial proceedings of the California Coastal Commission,

San Francisco Bay Conservation and Development Commission, etc., should not

appear in the Administrative Procedure Act but in the statutes relating to the

named agencies.

The staff agrees with this observation in theory and will attempt to

implement it to the extent practical. This we will do by moving provisions

unique to a particular agency into conforming revisions relating to that agency.

However, some of the statutes creating exceptions for named agencies appear

in elaborate context in the APA, and it may be unduly circuitous to reproduce

that context elsewhere for the sole purpose of creating an exception to it. Also, for

some agencies the APA may be the best single location to put a special provision

applicable to all the agency’s hearings.

• § 643.110. OAH administrative law judge as presiding officer

ACSA suggests that all hearings be conducted by an administrative law

judge, either from OAH or the agency conducting the hearing. Exhibit p. 17. The

staff does not believe such a change is politically feasible — it would divest the

agency head of control of agency proceedings, and it would impose substantial

costs on agencies that use non-attorney hearing officers.

• § 643.210. Grounds for disqualification of presiding officer

Prof. Ogden notes that subdivision (a) provides for disqualification for bias,

prejudice, or interest, whereas judicial disqualification provisions in Code of

Civil Procedure Section 170.1 are more detailed. He suggests that the guidance

offered by the more detailed Code of Civil Procedure or comparable section

would be useful; if we are relying on case law interpretation of the bias,

prejudice, or interest standards, we should note the case law in the Comment.
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The development of the standard in the statute was an evolutionary process.

The existing APA disqualifies a judge who cannot by “fair and impartial”. This

was replaced with the more concrete “bias, prejudice, interest” standard drawn

from the 1981 Model State APA. Incorporation of Code of Civil Procedure

Section 170.1 would have the effect of adding, with some elaboration:

(1) Personal knowledge of disputed facts.
(2) Service as a lawyer in the proceeding.
(3) Financial interest.
(4) Relative of a party.
(5) Relative of a lawyer in the proceeding.
(6) Lack of impartiality.
(7) Physical impairment.

We have previously rejected this suggestion because many of these items

have marginal relevance to administrative adjudication. Item (2) is eclipsed by

the separation of functions provisions. Item (3) adds nothing. Item (6), as

elaborated in Section 170.1, includes as a ground for disqualification the

appearance of bias, which the Commission has rejected. On balance, the staff

does not see a significant advantage to picking up the Code of Civil Procedure

detail here.

§ 643.240. Provisions applicable to reviewing authority

ACSA notes that this section is redundant in light of Section 643.230(d).

Exhibit p. 17. The staff believes ACSA misreads this provision, and we would

recast it for clarity:

The provisions of this article governing qualifications of the
presiding officer also govern qualifications of the reviewing
authority.

Parallel revisions should be made in Sections 643.330 (separation of functions),

643.470 (ex parte communications) and 643.130 (substitution of presiding officer).

A more straightforward approach, in the staff’s opinion, would be simply to

add a general section to the statute governing the reviewing authority: The

provisions governing qualifications, separation of functions, ex parte

communications, and substitution, of presiding officers also govern the

reviewing authority. However, the Commission has previously rejected this

drafting approach.
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• § 643.310. Limitation on service as presiding officer

The California Trucking Association would not make an exception from

separation of functions requirements for drivers license proceedings. CTA points

out that government exists for the protection of the people; people do not exist

for the convenience of government; citizens should not be denied their

constitutional rights to substantive and procedural due process merely because it

would cost too much to provide separation of functions in drivers license cases.

Exhibit p. 29. The staff believes this is a political issue, not a due process of law

issue.

CTA does not believe the command influence prohibition is meaningful (a

person my not act as presiding officer who is subject to control of a prosecutor,

advocate, etc.). They would oppose any conduct of a hearing by an agency

employee — “An agency hearing officer will support the position of the agency if

the hearing officer is instructed to and wishes to advance.” Exhibit p. 29. Again,

in a ideal world there would be absolute neutrality by requiring use of a non-

agency a hearing officer. But the staff believes this is a practical impossibility,

absent much broader mobilization of the private sector on this issue.

• § 643.410. Ex parte communications prohibited

The Unemployment Insurance Appeals Board notes that on occasion EDD, in

addition to forwarding the record in the case to the presiding officer on appeal,

will also provide supplemental information to the presiding officer. Normally the

presiding officer will give the claimant or other party at the hearing a copy of the

document and solicit comment. “We do not believe that activity of this kind

should be prohibited as ex parte communication. We are not talking about

advocacy outside the presence of parties.” Exhibit p. 40. The proposed law treats

information of this character not as an ex parte communication but as a

supplement to the record, which may be a basis for a decision if all parties are

given an opportunity to comment on it. Section 649.120 (form and contents of

decision). The staff would add a sentence to that effect to the Comment to

Section 643.410.

Under this section a party may not communicate to the presiding officer but

the presiding officer may communicate to a party. The Commission solicited

comments on whether the presiding officer should be precluded from

communicating to a party. We received no comments on this point, which the

staff takes to mean there are no objections to allowing communications from the
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presiding officer to a party. This would change a provision of the existing APA,

and we will note the change in the Comment.

§ 643.420. Permissible ex parte communications generally

Section 643.420 expressly permits ex parte communications that involve “a

matter of procedure or practice that is not in controversy.” ALRB is concerned

that this may not allow their informal calendaring or status discussions by

conference call, which are essential to their caseload management.

The Comment notes that this would allow discussions concerning the format

of pleadings, number of copies required, or manner of service. The staff would

add to this listing, “calendaring or status discussions”.

• § 643.430. Permissible ex parte communications form agency personnel

The Department of Conservation is concerned that the ex parte

communications limitations may impair the hearing operations of a small

agency. Subdivision (a) of Section 643.430 allows communications to the

presiding officer by the agency counsel, but only if the counsel has not had a

prosecutorial role and has not received ex parte communications; this may not

work for a small agency, where the chief counsel must make prosecution

decisions, may receive ex parte communications, and must also supervise the

presiding officer. “While this proposal probably reflects the current state of the

law on separation of powers, the courts have recognized administrative necessity

in cases where separation is extremely difficult.” Exhibit p. 24.

The staff notes that ex parte communications are prohibited only where they

concern substantive issues in the proceeding; the ability of the chief counsel to

supervise hearing staff is not affected. The department’s problem really is more

with Section 643.310 (limitations on service as presiding officer), which precludes

service as presiding officer by a person who is subject to the authority of

someone who has served as investigator, prosecutor, or advocate. The

Commission may wish to consider elimination of this “command influence”

prohibition in reliance on the ex parte communications prohibition.

Subdivision (c) of this section allows ex parte communications from agency

personnel in limited circumstances in nonprosecutorial proceedings. Subdivision

(c) of the preceding section allows ex parte communications from any person in

nonprosecutorial proceedings generally. We solicited but received no comments
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on this conflict. The staff would delete the special provision of Section

643.430(c) in reliance on the general provision of Section 643.420(c).

• § 645.210. Time and manner of discovery

The Department of Conservation is concerned about reduction of the time to

respond to a discovery request from 30 to 20 days. “This Department has had to

respond to voluminous discovery requests in the past, and telescoping down the

discovery process may create a huge administrative burden.” Exhibit p. 24. The

staff would change the 20-day requirement to 30 days; the informal hearing

procedure remains available for cases where expedited discovery is appropriate.

§ 645.420. Issuance of subpoena

SB 1775, which is pending before the Governor, would allow service of a

subpoena by certified mail or by messenger. If the bill is enacted, the staff will

implement this change.

The Department of Conservation recommends that there be a mechanism by

which a pro per respondent may obtain issuance of a subpoena. Exhibit p. 24. The

staff agrees that this concept has been lost in the current draft, and would

revise the provision to read:

Subpoenas and subpoenas duces tecum may shall be issued by
the agency , or presiding officer at the request of a party , or by the
attorney of record for a party, in accordance with Sections 1985 to
1985.4, inclusive, of the Code of Civil Procedure.

• § 647.010. Alternative dispute resolution

ACSA would delete alternative dispute resolution provisions in their entirety.

“All hearings should be conducted or presided over by an administrative law

judge.” Exhibit p. 17. The staff disagrees; the whole point of mediation is to use

a neutral person to facilitate communications between the parties in order to

avoid the necessity for administrative adjudication proceedings.

§ 648.140. Open hearings

This section requires that a hearing be open to public observation, which as

applied to a telephone hearing, means that the public may inspect the record of

the hearing and be physically present where the presiding officer is conducting

the hearing.
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The Unemployment Insurance Appeals Board (Exhibit p. 40) wonders

whether the right to inspect is meaningful for a member of the public located

hundreds of miles away. Also, does a member of the public have the right to

participate in a conference call? The staff would add language to the Comment

emphasizing that the right to be present where a hearing is being conducted

telephonically does not include the right to participate, and the right to inspect

the record does not impose an duty on the agency independent of the public

records act to provide a copy.

• ALRB points out the logistical problem of applying the right to be present

rule to prehearing conferences which may be conducted in the presiding officer’s

cramped office. They also do not see the public policy achieved by allowing both

inspection of the record and the right to be present at a telephonic prehearing

conference. The staff does not believe the open hearing requirements were

intended to apply to a prehearing conference. We would make that clear by

adding to the statute a provision that the open hearing requirement “does not

apply to a prehearing conference or settlement conference [, or proceedings for

alternative dispute resolution]”.

§ 648.230. Application of article

The application of language assistance requirements was revised by 1994 Cal.

Stats. ch. 26 as follows:

Agricultural Labor Relations Board
State Department of Alcohol and Drug Abuse
Athletic Commission
California Unemployment Insurance Appeals Board
Board of Prison Terms
State Board of Barbering and Cosmetology
State Department of Developmental Services
Public Employment Relations Board
Franchise Tax Board
State Department of Health Services
Department of Housing and Community Development
Department of Industrial Relations
State Department of Mental Health
Department of Motor Vehicles
Notary Public Section, Office of the Secretary of State
Public Utilities Commission
Office of Statewide Health Planning and Development
State Department of Social Services
Workers’ Compensation Appeals Board
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Department of the Youth Authority
Youthful Offender Parole Board
Bureau of Employment Agencies
Board of Barber Examiners
Department of Insurance
State Personnel Board
Board of Podiatric Medicine
Board of Psychology

We will revise this section accordingly.

• ACSA would apply the language assistance requirement to all state

agencies. “There is no logical or legal basis for providing this assistance to some

agencies and not to others.” Exhibit p. 17. There may be no logical or legal basis,

but there is a political basis, which relates to the cost of providing language

assistance. The staff is opposed to expanding this provision beyond existing

law, which represents a current legislative compromise.

• § 648.310. Burden of proof

Two comments are addressed to the provision requiring proof by clear and

convincing evidence in license suspension or revocation cases. ACSA suggests

that “the clear and convincing burden of proof may be too difficult to attain

while ignoring the impact to the public. The burden of proof should be a policy

decision which is developed either by the Legislature or by each department

individually.” Exhibit pp. 17-18. The California Trucking Association objects that

the draft provides no justification of a greater burden other than an undefined

potential severity of sanction. Exhibit p. 30

The staff believes the draft captures the general effect of existing case law.

Moreover, the clear and convincing standard may have a due process basis in

professional licensing cases. See, e.g., Ettinger v. Board of Medical Quality

Assurance, 135 Cal. App. 3d 853, 185 Cal. Rptr. 601 (1982). The staff would add a

reference to the Ettinger case in the Comment to Section 648.310.

§ 648.340. Affidavits

The California Trucking Association asks whether the 15 days requirement

for service of notice of affidavit evidence is subject to 5 days extension in the case

of mailed notice. Exhibit p. 30. It is, and the Comment so notes. The staff

believes no change is required in this section.
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• § 648.420. Discretion of presiding officer to exclude evidence

This section allows the presiding officer to exclude evidence if its probative

value is substantially outweighed by the probability that its admission will

necessitate undue consumption of time or create substantial danger of confusing

the issues. The California Trucking Association objects to discretion in the

presiding officer, many of whom are not lawyers, to exclude evidence based on

whim and caprice. “Such a provision would undermine the due process rights of

citizens called to answer before an agency because they will not know that they

have to make an offer of proof to protect the record.” Exhibit p. 30.

The staff thinks CTA has a point. Existing law does allow the presiding officer

to exclude irrelevant and unduly repetitious evidence, but this is under the

Administrative Procedure Act in a hearing conducted by an ALJ from OAH. The

staff would add a provision that: “The presiding officer shall not exclude

evidence under this section, unless the presiding officer has informed the party

offering the evidence that the party may make an offer of proof.”

§ 648.460. Admissibility of scientific evidence

• The proposed law would allow scientific evidence if it satisfies either state

or federal standards; this would have the effect of picking up the liberal Daubert

standard of federal law. The California Trucking Association thinks it is

premature to adopt Daubert, since the California Supreme Court is preparing to

address this issue. Exhibit p. 30. The Commission’s position has been that

evidence in administrative proceedings should be liberally allowed, and tying it

to federal or state court standards is adequate protection. The staff would make

no change in this provision.

CTA also raises the issue whether the validity of a test procedure imposed by

regulation may be challenged in the context of an adjudicative proceeding under

it. The staff believes the question of the procedure for a challenge to the validity

of a regulation should be reviewed in the context of the study of administrative

rulemaking or judicial review, rather than in the study of administrative

adjudication. The staff would not address the issue here.

§ 649.120. Form and contents of decision

This section requires the decision to identify specific evidence that supports a

determination based substantially on credibility of a witness. The

Unemployment Insurance Appeals Board notes that the Department of Labor, in
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attempting to obtain uniformity among state decisions, recommends (but has not

yet required) that credibility determinations not be discussed in the statement of

facts. The staff would address this problem with the revision proposed in

Section 612.140, above.

• § 649.210. Availability and scope of review

Subdivision (b) allows an agency to preclude or limit administrative review of

a proposed decision. The California Trucking Association opposes this provision.

“Any such procedure would remove the agency head(s) from the chain of

responsibility for its employees’ actions. Agency heads must be held to account

for the actions of their employees.” Exhibit p. 29. The staff notes that existing law

varies from agency to agency, but does not generally preclude delegation or

require an agency head to act on every case; a proposed decision may become the

agency’s decision by inaction of the agency head. The tentative recommendation

would preserve any special statutes that require action by the agency head.

However, the staff would oppose addition of a general provision that would

require an agency head to review a proposed decision on demand or to require

administrative review of a decision adopted by the agency; this would be

impractical for many agencies.

• § 649.260. Communications between presiding officer and reviewing

authority

The Commission solicited comments on two different approaches: (A)

absolute prohibition of communications between the presiding officer and

reviewing authority, and (B) prohibition subject to exceptions for procedural

issues and communications in nonprosecutorial proceedings.

Prof. Ogden agrees (B) — a broader ban could create difficulties for an agency

with a small staff in performing its duties. Exhibit p. 4. The staff agrees with this

analysis and would implement (B).

§ 649.320. Designation of precedent decision

The Office of Administrative Law has provided us material indicating that

under existing law precedent decisions are considered invalid “underground

regulations”. The staff believes the commentary on precedent decisions should

make clear that the proposed law reverses this rule:

Section 649.320 recognizes the need of agencies to be able to
make law and policy through adjudication as well as through
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rulemaking. It codifies the practice of a number of agencies to
designate important decisions as precedential. See also Section
12935(h) (Fair Employment and Housing Commission); Unemp.
Ins. Code § 409 (Unemployment Insurance Appeals Board). Section
649.320 is intended to encourage agencies to articulate what they
are doing when they make new law or policy in an adjudicative
decision.

Under subdivision (b), this section applies notwithstanding any
contrary implication in Section 11347.5 (“underground
regulations”). See 1993 OAL Det. No. 1 (determination by Office of
Administrative Law that agency designation of decision as
precedential violates Government Code Section 11347.5 unless
made pursuant to rulemaking procedures). Subdivision (b) is
drawn from Government Code Section 19582.5 (express exemption
of precedent decision designation by State Personnel Board from
rulemaking procedures). Nonetheless, agencies are encouraged to
express precedent decisions in the form of regulations, to the extent
practicable.

We would also augment the preliminary part of the recommendation:

Agencies that routinely publish all their decisions include the
Agricultural Labor Relations Board, Public Utilities Commission,
Public Employment Relations Board, and Workers Compensation
Appeals Board.

The Office of Administrative Law takes the position that
precedent decisions violate has determined that an agency’s
designation of a decision as precedential violates Government Code
Section 11347.5 unless the designation is made pursuant to
rulemaking procedures, except where pursuant to Section 11346 the
decisions are designation is expressly exempted by statute. 1993
OAL Det. No. 1. The Fair Employment and Housing Commission
(Gov’t Code § 12935(h)), the Unemployment Insurance Appeals
Board (Unemp. Ins. Code § 409), and the State Personnel Board
(Gov’t Code § 19582.5) designate and publish precedent decisions
pursuant to express statutes statutory authority, but only a
designation by the State Personnel Board is expressly exempted by
statute from rulemaking procedures. The Law Revision
Commission is aware of at least one superior court ruling that
precedent decisions designated by the Unemployment Insurance
Appeals Board without compliance with rulemaking procedures
are invalid. Bacon v. CUIAB, Butte County No. 114071 (June 29,
1994) (ruling on respondent’s motion for summary judgment and
summary adjudication). The proposed law expressly exempts
agency designation of precedent decisions from rulemaking
procedures .
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§ 650. Judicial review

SB 1775, which is pending before the Governor, would require complete

records to be prepared by OAH or the agency, and would require extension of

the 30-day time period for preparation and delivery of the record for good cause.

If the bill is enacted, the staff will implement these changes.

• Code Civ. Proc. § 1094.5 (amended). Administrative mandamus

The legal office of the State Teachers’ Retirement System opposes the

requirement that credibility determinations of the presiding officer be given great

weight on judicial review. The administrative law judge is acting as an agent of

STRS, which opposes “ascribing to the determination of the agent greater

reliability or importance than the determination of the Board itself.” Exhibit p. 35.

STRS sees no reason to change present law in this way, which weakens the

authority of the agency.

The staff notes that the Commission has considered this matter on several

occasions and come to the conclusion that the proposal preserves an appropriate

balance between the authority of the agency head and the mechanics of the fact-

finding process.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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